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NTMA “FIRE CALLS”NTMA “FIRE CALLS”NTMA FIRE CALLSNTMA FIRE CALLS
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TOP 5 ISSUESTOP 5 ISSUESTOP 5 ISSUESTOP 5 ISSUES
11 Performance/MisconductPerformance/Misconduct1.1. Performance/MisconductPerformance/Misconduct
2.2. Medical Restrictions/LeavesMedical Restrictions/Leaves
3.3. Pay and BenefitsPay and Benefits
4.4. Employee HandbooksEmployee Handbooksp yp y
5.5. Harassment/DiscriminationHarassment/Discrimination
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II THE 90/10 RULETHE 90/10 RULEI.I. THE 90/10 RULETHE 90/10 RULE

90% of an organization’s Human Resource 90% of an organization’s Human Resource 
problems are caused by 10% of the organization’s problems are caused by 10% of the organization’s 

employees.employees.
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EMPLOYMENT AT EMPLOYMENT AT 
WILLWILL

IS IT DEAD?IS IT DEAD?
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FEDERAL EMPLOYMENT FEDERAL EMPLOYMENT 
LEGISLATIONLEGISLATION

1935 1935 –– National Labor Relations ActNational Labor Relations Act 1986 1986 –– Consolidated Omnibus Budget Consolidated Omnibus Budget 
1938 1938 –– Fair Labor Standards ActFair Labor Standards Act
1963 1963 –– Equal Pay ActEqual Pay Act
1964 1964 –– Civil Rights Act (Title VII)Civil Rights Act (Title VII)

gg
Reconciliation Act Reconciliation Act 
(“COBRA”)(“COBRA”)

1988 1988 –– Employee Polygraph Employee Polygraph 
Protection ActProtection Act

1967 1967 –– Age Discrimination in Age Discrimination in 
Employment ActEmployment Act

1970 1970 –– Occupational Safety and Occupational Safety and 
Health ActHealth Act

Protection ActProtection Act
1990 1990 –– Americans with Disabilities ActAmericans with Disabilities Act
1990 1990 –– Older Workers Benefits Older Workers Benefits 

Protection ActProtection ActHealth ActHealth Act
1974 1974 –– Employee Retirement Income Employee Retirement Income 

Security Act (ERISA)Security Act (ERISA)
1974 1974 –– Vietnam Era Veterans’ Vietnam Era Veterans’ 

d A Ad A A

1991 1991 –– Civil Rights ActCivil Rights Act
1993 1993 –– Family and Medical Leave ActFamily and Medical Leave Act
1996 1996 –– Health Insurance Portability Health Insurance Portability 

nd A nt bilit A tnd A nt bilit A tReadjustment Asst. ActReadjustment Asst. Act
1986 1986 –– Immigration Reform and Immigration Reform and 

Control ActControl Act

and Accountability Actand Accountability Act
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State Employment LegislationState Employment LegislationState Employment LegislationState Employment Legislation

DiscriminationDiscriminationDiscriminationDiscrimination
HarassmentHarassment
R li iR li iRetaliationRetaliation
Access to Personnel FilesAccess to Personnel Files
Pay Due on TerminationPay Due on Termination
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STATE CLAIMS FOR WRONGFUL STATE CLAIMS FOR WRONGFUL 
DISCHARGEDISCHARGE

Breach of Implied ContractBreach of Implied ContractBreach of Implied ContractBreach of Implied Contract
(Handbooks and written policy statement)(Handbooks and written policy statement)

Breach of Public PolicyBreach of Public Policy
(C i i l i )(C i i l i )(Constitution, statute, regulation)(Constitution, statute, regulation)

Breach of Implied Co enant of Good Faith andBreach of Implied Co enant of Good Faith andBreach of Implied Covenant of Good Faith and Breach of Implied Covenant of Good Faith and 
Fair DealingFair Dealing
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OUR LITIGIOUS SOCIETYOUR LITIGIOUS SOCIETYOUR LITIGIOUS SOCIETYOUR LITIGIOUS SOCIETY

3,500 LAWYERS*
1000 POLICE

575 FIREMEN

* Source: Hillsborough County Bar Ass’n
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THE EMPLOYMENTTHE EMPLOYMENTTHE EMPLOYMENT THE EMPLOYMENT 
LITIGATION LOTTERYLITIGATION LOTTERY
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CORPORATE COUNSEL RANK CORPORATE COUNSEL RANK 
EMPLOYMENT CASES AS TOP LITIGATION EMPLOYMENT CASES AS TOP LITIGATION 

CONCERN*CONCERN*
FIVE LITIGATION AREAS TOPPED THE LIST
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Compensatory Jury-Award Medians by Type of  Discrimination Case 
(2000-2006)*
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1.1. Did the employer give to the employee Did the employer give to the employee 
forewarning of the possible or probable forewarning of the possible or probable 

disciplinary consequences of the disciplinary consequences of the p y qp y q
employee’s conduct?employee’s conduct?

a.a. Employee Handbooks. Employee Handbooks. 

b.b. Plant rules.Plant rules.
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HOW TO AVOID LITIGATION HOW TO AVOID LITIGATION 
BY THE DISGRUNTLEDBY THE DISGRUNTLEDBY THE DISGRUNTLED BY THE DISGRUNTLED 

EMPLOYEEEMPLOYEE

SEVEN QUESTIONS TO ASK?SEVEN QUESTIONS TO ASK?SEVEN QUESTIONS TO ASK?SEVEN QUESTIONS TO ASK?
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2.2. Was the employer’s rule or policy Was the employer’s rule or policy 
bl l d h d l ffi ibl l d h d l ffi ireasonably related to the orderly, efficient, reasonably related to the orderly, efficient, 

and safe operation of the company’s and safe operation of the company’s 
business?business?

a.a. Performance and Productivity. Performance and Productivity. 

b.b. Safety.Safety.
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3.3. Did the employer, before administering Did the employer, before administering 
di i li l k ffdi i li l k ffdiscipline to an employee, make an effort discipline to an employee, make an effort 
to discover whether the employee violated to discover whether the employee violated 

or disobeyed a rule or policy?or disobeyed a rule or policy?

a.a. Employee has a right to know the offense he or she Employee has a right to know the offense he or she 
is being charged with and must be given an is being charged with and must be given an 
opportunity to defend his or her behavioropportunity to defend his or her behavioropportunity to defend his or her behavior. opportunity to defend his or her behavior. 

b.b. Investigation should be made prior to a disciplinary Investigation should be made prior to a disciplinary g p p yg p p y
decision.decision.

Wh i di lWh i di lc.c. Where management must react immediately to Where management must react immediately to 
employee’s behavior, suspension pending employee’s behavior, suspension pending 
investigation is generally recognized as acceptable.investigation is generally recognized as acceptable.
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44 W h l ’ i i iW h l ’ i i i4.4. Was the employer’s investigation Was the employer’s investigation 
conducted fairly and objectively?conducted fairly and objectively?

Who hat here hen and ho ?Who hat here hen and ho ?a.a. Who, what, where, when and how?Who, what, where, when and how?

b.b. Interview relevant witnesses.Interview relevant witnesses.

c.c. Do not preDo not pre--judge employee.judge employee.
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5.5. At the investigation did the “Company” At the investigation did the “Company” g p yg p y
obtain substantial evidence or proof that obtain substantial evidence or proof that 

the employee was guilty as charged?the employee was guilty as charged?the employee was guilty as charged?the employee was guilty as charged?

a.a. Evidence must be truly substantial and Evidence must be truly substantial and 
not flimsynot flimsynot flimsy.not flimsy.

b.b. Evidence must be documented.Evidence must be documented.
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6.6. Has the employer applied its rules, policies, Has the employer applied its rules, policies, p y pp , p ,p y pp , p ,
and penalties evenhandedly and without and penalties evenhandedly and without 

discrimination to all employees?discrimination to all employees?discrimination to all employees?discrimination to all employees?

a.a. Discrimination is the antithesis of just Discrimination is the antithesis of just 
cause.cause.

bb Employee cannot be singled out forEmployee cannot be singled out forb.b. Employee cannot be singled out for Employee cannot be singled out for 
discipline based on a rule that is not discipline based on a rule that is not 
enforced against any other employees.enforced against any other employees.g y p yg y p y
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7.7. Was the degree of discipline administered Was the degree of discipline administered 
by the employer reasonably related to (a) by the employer reasonably related to (a) 
the seriousness of the employer’s proven the seriousness of the employer’s proven p y pp y p

offense and (b) the record of the offense and (b) the record of the 
employee’s service?employee’s service?employee s service?employee s service?

a.a. A trivial proven offense does not warrant harsh discipline A trivial proven offense does not warrant harsh discipline p pp p
unless the employee has properly been found guilty of the unless the employee has properly been found guilty of the 
same or other offenses a number of times in the past.same or other offenses a number of times in the past.

b.b. Employee’s record of previous offenses may never be used to Employee’s record of previous offenses may never be used to 
determine guilt or innocence of the current charge, but may determine guilt or innocence of the current charge, but may 
be used in evaluating the severity of discipline for a proven be used in evaluating the severity of discipline for a proven 

ffffoffense.offense.

c.c. Bottom line: Is it fair?Bottom line: Is it fair?
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Fair Labor Standards Act Fair Labor Standards Act 
(FLSA)(FLSA)
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Federal Fair Labor Standards Act Case Filings 
(2000 2007)(2000-2007)
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U.S. Department of Labor Back-Wage Collections
2001 20072001-2007
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SIGNIFICANT CHANGES SIGNIFICANT CHANGES 
IN FLSAIN FLSAIN FLSAIN FLSA

FLSA REGULATIONS TOOK EFFECT FLSA REGULATIONS TOOK EFFECT 
AUGUST 23 2004AUGUST 23 2004AUGUST 23, 2004AUGUST 23, 2004
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WHAT'S NEW: FLSA WHITE COLLAR WHAT'S NEW: FLSA WHITE COLLAR 
EXEMPTIONSEXEMPTIONS

1.1. The Executive Employee ExemptionThe Executive Employee Exemption

An employee will be considered an “executive” if:An employee will be considered an “executive” if:An employee will be considered an executive  if:An employee will be considered an executive  if:

1.1. TheThe employeeemployee isis compensatedcompensated atat aa raterate ofof notnot lessless thanthan $$455455..0000 perper
weekweek onon aa salarysalary basis,basis, exclusiveexclusive ofof board,board, lodgings,lodgings, andand otherotheryy ,, ,, g g ,g g ,
facilitiesfacilities;;

2.2. TheThe employee’semployee’s primaryprimary dutyduty consistsconsists ofof thethe managementmanagement ofof thethe
enterpriseenterprise inin whichwhich thethe employeeemployee isis employedemployed oror ofof oneone ofof itsitspp p yp y p yp y
customarilycustomarily recognizedrecognized departmentsdepartments oror subdivisionssubdivisions;;

3.3. TheThe employee’semployee’s workwork includesincludes thethe customarycustomary andand regularregular directiondirection
ofof thethe workwork ofof twotwo oror moremore otherother employeesemployees;; andand

4.4. TheThe employeeemployee hashas thethe authorityauthority toto hirehire oror firefire otherother employeesemployees oror
his/herhis/her suggestionssuggestions andand recommendationsrecommendations asas toto hiring,hiring, firing,firing,
promotion,promotion, etcetc.. ofof employeesemployees areare givengiven particularparticular weightweight..
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2.2. The Administrative Employee Exemption The Administrative Employee Exemption 

1.1. TheThe employeeemployee isis compensatedcompensated onon aa salarysalary oror feefee basisbasis ofof notnot lessless
thanthan $$455455 perper weekweek;; andand

2.2. HisHis oror herher primaryprimary dutyduty consistsconsists ofof performanceperformance ofof officeoffice oror nonnon--
manualmanual workwork directlydirectly relatedrelated toto managementmanagement policiespolicies oror generalgeneral
businessbusiness operationsoperations ofof his/herhis/her employeremployer oror his/herhis/her employer’semployer’spp // p yp y // p yp y
customerscustomers;; andand

3.3. HisHis oror herher primaryprimary dutyduty includesincludes thethe exerciseexercise ofof discretiondiscretion andand
i d p d ti d p d t j d tj d t ithith p tp t tt tttt ff i ifii ifiindependentindependent judgmentjudgment withwith respectrespect toto mattersmatters ofof significancesignificance..
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3.3. The Professional Employee Exemption The Professional Employee Exemption 

1.1. EmployeeEmployee isis compensatedcompensated atat aa raterate ofof notnot lessless thanthan $$455455 perper weekweek
onon aa salarysalary oror feefee basisbasis (exclusive(exclusive ofof board,board, lodging,lodging, oror otherother
facilities)facilities);; andandfacilities)facilities);; andand

2.2. Employee’sEmployee’s primaryprimary dutyduty consistsconsists ofof::
a.a. ((11)) workwork requiringrequiring knowledgeknowledge ofof anan advancedadvanced typetype inin aa fieldfield ofof

ii l il i ilil i di d bb l dl dsciencescience oror learninglearning customarilycustomarily acquiredacquired byby aa prolongedprolonged coursecourse
ofof specializedspecialized intellectualintellectual instructioninstruction andand study,study, asas distinguisheddistinguished
fromfrom aa generalgeneral academicacademic educationeducation andand fromfrom anan apprenticeshipapprenticeship

dd tr i itr i i ii thth p rf rmp rf rm ff r tir ti m t lm t l m lm l rrandand trainingtraining inin thethe performanceperformance ofof routineroutine mental,mental, manual,manual, oror
physicalphysical processprocess;; oror

b.b. TheThe performanceperformance workwork requiringrequiring invention,invention, imagination,imagination,
i i lii i li ll ii i di d fi ldfi ld ff i ii i iioriginalityoriginality oror talenttalent inin aa recognizedrecognized fieldfield ofof artisticartistic oror creativecreative

endeavorendeavor..
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FREQUENTLY ASKED QUESTIONS FREQUENTLY ASKED QUESTIONS 
AND OVERTIME IMPLICATIONSAND OVERTIME IMPLICATIONSAND OVERTIME IMPLICATIONSAND OVERTIME IMPLICATIONS

1.1. DO I HAVE TO GIVE MY EMPLOYEES COFFEE BREAKS?DO I HAVE TO GIVE MY EMPLOYEES COFFEE BREAKS?
2.2. DO I HAVE TO GIVE MY EMPLOYEES 30 MINUTES FOR LUNCH?DO I HAVE TO GIVE MY EMPLOYEES 30 MINUTES FOR LUNCH?
3.3. CAN I FORCE MY EMPLOYEES TO WORK OVER 8 HOURS PER DAY?CAN I FORCE MY EMPLOYEES TO WORK OVER 8 HOURS PER DAY?
4.4. DO I HAVE TO PAY VACATION PAY?DO I HAVE TO PAY VACATION PAY?
5.5. DO I HAVE TO PAY HOLIDAY PAY?DO I HAVE TO PAY HOLIDAY PAY?
66 DO I HAVE TO PAY SEVERANCE PAY?DO I HAVE TO PAY SEVERANCE PAY?6.6. DO I HAVE TO PAY SEVERANCE PAY?DO I HAVE TO PAY SEVERANCE PAY?
7.7. DO I HAVE TO HAVE A TIME CLOCK?DO I HAVE TO HAVE A TIME CLOCK?
8.8. DO EMPLOYEES HAVE TO SIGN THEIR TIME CARDS?DO EMPLOYEES HAVE TO SIGN THEIR TIME CARDS?
9.9. DO I HAVE TO PAY FOR ALL TIME ON THE TIME CARD?DO I HAVE TO PAY FOR ALL TIME ON THE TIME CARD?
10.10. DO I HAVE TO PAY AN EMPLOYEE OVERTIME FOR WORKING ON A DO I HAVE TO PAY AN EMPLOYEE OVERTIME FOR WORKING ON A 

HOLIDAY, SATURDAY OR SUNDAY?HOLIDAY, SATURDAY OR SUNDAY?
11.11. IF AN EMPLOYEE WORKS 40 HOURS AND GETS 8 HOURS HOLIDAY PAY = IF AN EMPLOYEE WORKS 40 HOURS AND GETS 8 HOURS HOLIDAY PAY = 

48 DO I HAVE TO PAY OVERTIME FOR THE HOURS OVER 40?48 DO I HAVE TO PAY OVERTIME FOR THE HOURS OVER 40?
12.12. DO I HAVE TO PAY OVERTIME FOR WORK OVER 8 HOURS PER DAY?DO I HAVE TO PAY OVERTIME FOR WORK OVER 8 HOURS PER DAY?
13.13. IF AN EMPLOYEE WANTS TO WORK OVERTIME AND WILL ACCEPT IF AN EMPLOYEE WANTS TO WORK OVERTIME AND WILL ACCEPT 

STRAIGHT TIME, CAN HE WAIVE HIS RIGHT TO OVERTIME PAY?STRAIGHT TIME, CAN HE WAIVE HIS RIGHT TO OVERTIME PAY?
14.14. CAN I GIVE COMPENSATORY TIME OFF RATHER THAN PAY OVERTIME?CAN I GIVE COMPENSATORY TIME OFF RATHER THAN PAY OVERTIME?14.14. CAN I GIVE COMPENSATORY TIME OFF RATHER THAN PAY OVERTIME?CAN I GIVE COMPENSATORY TIME OFF RATHER THAN PAY OVERTIME?
15.15. DO I HAVE TO PAY FOR WORK I DID NOT REQUEST?DO I HAVE TO PAY FOR WORK I DID NOT REQUEST?
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WHAT’S NEW WITH WHAT’S NEW WITH 
UNIONS?UNIONS?
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REPRESENTATION ELECTIONS REPRESENTATION ELECTIONS 
19991999 20062006**1999 1999 –– 20062006**

NUMBER OF ELECTIONS CERTIFIEDNUMBER OF ELECTIONS CERTIFIED PERCENT PERCENT 
NUMBER OF EMPLOYEES NUMBER OF EMPLOYEES 

OF ELIGIBLE TO VOTEOF ELIGIBLE TO VOTE
OF OF 

ELECTIONS ELECTIONS 
WON BY WON BY 
UNIONUNION

OF ELIGIBLE TO VOTEOF ELIGIBLE TO VOTE

TOTAL TOTAL 
CERTIFIEDCERTIFIED

WON BY WON BY 
UNIONUNION

UNION UNION 
NOT NOT 

CHOSENCHOSEN

IN ALL IN ALL 
ELECTIONSELECTIONS

IN ELECTIONS IN ELECTIONS 
WON BY UNIONWON BY UNION

CHOSENCHOSEN

19991999 3,0863,086 1,6211,621 1,4651,465 52.5%52.5% 241,208241,208 116,204116,204

20002000 2.9062.906 1,5541,554 1,3521,352 53.5%53.5% 207,189207,189 86,01586,015

TOTAL TOTAL 
ELECTIONSELECTIONS

20012001 2,5312,531 1,3801,380 1,1501,150 54.5%54.5% 197,648197,648 76,08476,084

20022002 2,6902,690 1,5321,532 1,1581,158 57.0%57.0% 174,692174,692 72,73972,739

20032003 2 3582 358 1 3641 364 994994 57 8%57 8% 154 620154 620 67 31967 31920032003 2,3582,358 1,3641,364 994994 57.8%57.8% 154,620154,620 67,31967,319

20042004 2,2672,267 1,3231,323 943943 58.4%58.4% 153,020153,020 65,04965,049

20052005 2,1262,126 1,2931,293 832832 60.8%60.8% 130,621130,621 57,11857,118

20062006 1,6741,674 1,0271,027 647647 61.4%61.4% 112,970112,970 49,76549,765

* Does not include decertification elections.
Source: Labor Relations Institute, Inc.

20072007 1,3291,329 815815 513513 61.3%61.3% 82,28682,286 36,03436,034
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Percentage of Work Force With Union Membership Among U.S. Percentage of Work Force With Union Membership Among U.S. 
Wage & Salary WorkersWage & Salary Workers

19731973 2006 I Th P i t S t2006 I Th P i t S t19731973--2006 In The Private Sector2006 In The Private Sector
(Source: Bureau of Labor Statistics)(Source: Bureau of Labor Statistics)

Percentage Of Unionized Workers in the
P i t S t B t 1973 2006Private Sector Between 1973-2006

23.3

19.3

21.3

rk
fo

rc
e

13.3

15.3

17.3

rc
en

ta
ge

 o
f W

or

9.3

11.3

Pe
r

7.3

19
73

19
74

19
75

19
76

19
77

19
78

19
79

19
80

19
81

19
82

19
83

19
84

19
85

19
86

19
87

19
88

19
89

19
90

19
91

19
92

19
93

19
94

19
95

19
96

19
97

19
98

19
99

20
00

20
01

20
02

20
03

20
04

20
06

Year



10-03-2008

32

Employee Free Choice ActEmployee Free Choice ActEmployee Free Choice ActEmployee Free Choice Act

WouldWould havehave eliminatedeliminated secretsecret ballotballot electionselectionsWouldWould havehave eliminatedeliminated secretsecret ballotballot electionselections
andand allowedallowed forfor unionunion recognitionrecognition throughthrough
presentationpresentation ofof authorizationauthorization cardscards signedsigned byby aapp gg yy
majoritymajority ofof bargainingbargaining unitunit membersmembers..

Also,Also, wouldwould havehave imposedimposed deadlinesdeadlines forfor
negotiatingnegotiating aa collectivecollective bargainingbargaining agreementagreement..g gg g g gg g gg

LegislationLegislation waswas rejectedrejected byby thethe SenateSenate inin JuneJuneLegislationLegislation waswas rejectedrejected byby thethe SenateSenate inin JuneJune
20072007 andand appearsappears toto bebe shelvedshelved forfor nownow..
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ADA FMLAADA FMLAADA, FMLAADA, FMLA
and WORKERS’ and WORKERS’ 

COMPENSATIONCOMPENSATION

The Bermuda TriangleThe Bermuda Triangle
OrOrOrOr

The Loch Ness MonsterThe Loch Ness Monster



10-03-2008

34

IntroductionIntroductionIntroductionIntroduction

Workers’Workers’ CompensationCompensation lawslaws typicallytypically requirerequirepp yp yyp y qq
compensationcompensation toto bebe paidpaid forfor lostlost earningsearnings..

TheThe ADAADA andand thethe FMLAFMLA imposeimpose significantlysignificantly
increasedincreased burdens,burdens, expenses,expenses, andand limitationslimitations onon
employersemployersemployersemployers..

TheThe focusfocus ofof thisthis presentationpresentation isis onon thethe interplayinterplayTheThe focusfocus ofof thisthis presentationpresentation isis onon thethe interplayinterplay
betweenbetween thethe threethree statutesstatutes asas theythey relaterelate toto leavesleaves ofof
absenceabsence andand jobjob restorationrestoration..
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ADAADA

TheThe ADAADA prohibitsprohibits privateprivate employersemployers whowhopp pp p yp y
employemploy 1515 oror moremore personspersons fromfrom discriminatingdiscriminating
againstagainst aa qualifiedqualified individualindividual withwith aa disabilitydisabilityagainstagainst aa qualifiedqualified individualindividual withwith aa disabilitydisability
becausebecause ofof thatthat person’sperson’s disabilitydisability..
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ADAADA
Wh I Di bl d?Wh I Di bl d?Who Is Disabled?Who Is Disabled?

AA qualifiedqualified individualindividual withwith aa disabilitydisability isis aa personperson whowho ……

HasHas aa disabilitydisability asas defineddefined byby thethe ADAADA
SatisfiesSatisfies thethe skill,skill, experience,experience, education,education, healthhealth
andand safetysafety requirementsrequirements ofof thethe positionposition;; andand
CanCan performperform thethe essentialessential functionsfunctions ofof thethe jobjob withwith oror
withoutwithout aa reasonablereasonable accommodationaccommodation..
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ADAADA
Wh I Di bili ?Wh I Di bili ?What Is a Disability?What Is a Disability?

UnderUnder thethe ADA,ADA, aa disabilitydisability isis .. .. ..

AA physicalphysical oror mentalmental impairmentimpairment thatthat substantiallysubstantially
limitslimits oneone oror moremore majormajor lifelife activitiesactivities ofof anan
i di id li di id lindividualindividual;;
AA recordrecord ofof suchsuch impairmentimpairment;; oror
BeingBeing regardedregarded asas havinghaving suchsuch impairmentimpairment..
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ADAADA
What is a Major Life Activity?What is a Major Life Activity?

M jM j LifLif A i i iA i i i i l di l d f if i hhMajorMajor LifeLife ActivitiesActivities includeinclude functionsfunctions suchsuch asas
CaringCaring forfor oneselfoneself;;
PerformingPerforming manualmanual taskstasks;;
WalkingWalking;;gg
Seeing,Seeing, hearing,hearing, speakingspeaking andand breathingbreathing;;
LearningLearning;;LearningLearning;;
WorkingWorking;; andand
C tr tiC tr ti i t r tii t r ti ithith th rth r dd l pil piConcentrating,Concentrating, interactinginteracting withwith othersothers andand sleepingsleeping..
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ADAADA
What Does Substantially Limiting Mean?What Does Substantially Limiting Mean?

FF idid hh l il i h hh hFactorsFactors toto considerconsider whenwhen evaluatingevaluating whetherwhether aa
particularparticular impairmentimpairment isis substantiallysubstantially limitinglimiting
i l di l dincludeinclude……

TheThe naturenature andand severityseverity ofof thethe impairmentimpairment;;TheThe naturenature andand severityseverity ofof thethe impairmentimpairment;;
TheThe durationduration (or(or expectedexpected duration)duration) ofof thethe
impairment/limitationimpairment/limitation andandimpairment/limitationimpairment/limitation;; andand
TheThe permanentpermanent oror longlong--termterm impactimpact ofof thethe
i i t/li it tii i t/li it tiimpairment/limitationimpairment/limitation..
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Prohibited Actions Prohibited Actions 
Under The ADAUnder The ADA

Th ADA hibi l f kiThe ADA prohibits employers from taking
certain actions including, but not necessarily

1. Making pre-employment medical inquiries including

limited to:
1. Making pre employment medical inquiries, including

questions about workers' compensation claim history.

2. Failing to make a reasonable accommodation of a
known disabilityknown disability.



10-03-2008

41

FMLAFMLA

G llG ll hh FMLAFMLA ii ddGenerally,Generally, thethe FMLAFMLA requiresrequires aa coveredcovered
employeremployer toto grantgrant eligibleeligible employeesemployees upup toto 1212
weeksweeks ofof unpaidunpaid leaveleave duringduring aa 1212--monthmonth period,period,weeksweeks ofof unpaidunpaid leaveleave duringduring aa 1212 monthmonth period,period,
withwith aa continuationcontinuation ofof groupgroup healthhealth benefitsbenefits andand
thethe assuranceassurance ofof jobjob restorationrestoration inin certaincertain
ii ffinstances,instances, forfor::

Bi thBi th ff l tl t ff hildhildBirthBirth ofof placementplacement ofof aa childchild
Employee’sEmployee’s seriousserious healthhealth conditioncondition
SeriousSerious healthhealth conditioncondition ofof childchild spousespouse ororSeriousSerious healthhealth conditioncondition ofof child,child, spousespouse oror
parentparent..
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FMLAFMLA

WHO IS WHO IS ELIGIBLEELIGIBLE??
TheThe FMLAFMLA isis moremore limitedlimited inin itsits coveragecoverage thanthan thethe ADAADA toto
thethe extentextent thatthat itit coverscovers onlyonly employersemployers employingemploying 5050 ororc v sc v s yy p y sp y s p y gp y g 5050
moremore employeesemployees workingworking withinwithin 7575 milesmiles ofof anan employee’semployee’s
worksiteworksite..
InIn orderorder toto bebe eligible,eligible, anan employeeemployee mustmust havehave beenbeen
employedemployed byby thethe employeremployer forfor atat leastleast 1212 monthsmonths (not(not
necessarilynecessarily consecutive)consecutive)..

ANDAND

MustMust havehave workedworked atat leastleast 11,,250250 hourshours duringduring thethe 1212
monthsmonths immediatelyimmediately precedingpreceding thethe leaveleave..
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FMLAFMLA

WHAT IS WHAT IS CONTINUING TREATMENT?CONTINUING TREATMENT?
Fi T f C i i TFi T f C i i TFive Types of Continuing TreatmentFive Types of Continuing Treatment

Absence plus treatmentAbsence plus treatmentpp
PregnancyPregnancy
Chronic ConditionsChronic ConditionsChronic ConditionsChronic Conditions
Permanent/LongPermanent/Long--Term ConditionsTerm Conditions
M l i l TM l i l TMultiple TreatmentsMultiple Treatments



10-03-2008

44

“N i R i ”“N i R i ”
FMLAFMLA

“Notice Requirements”“Notice Requirements”

ForFor foreseeableforeseeable leavesleaves:: 3030 daysdays..

ForFor nonnon--foreseeableforeseeable leavesleaves:: asas soonsoon asas practicablepracticable ----
ordinarilyordinarily notnot laterlater thanthan 33 workingworking daysdays beforebefore leaveleave isis
toto beginbegintoto beginbegin..

AnAn employeeemployee isis obligatedobligated onlyonly toto telltell youyou enoughenough factsfactsp yp y gg yy yy gg
whichwhich indicateindicate potentialpotential FMLAFMLA coveragecoverage..

ItIt ii UPUP TOTO YOUYOU thth mpl rmpl r tt pr p rlpr p rlItIt isis UPUP TOTO YOUYOU asas thethe employeremployer toto properlyproperly
designatedesignate leaveleave asas FMLAFMLA leaveleave..
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Prohibited Actions Prohibited Actions 
U d Th FMLAU d Th FMLAUnder The FMLAUnder The FMLA

The FMLA prohibits employers from takingThe FMLA prohibits employers from taking
certain actions including, but not necessarily
limit d t

11 CountingCounting FMLAFMLA leaveleave asas anan absenceabsence underunder anan attendanceattendance

limited to:

1.1. CountingCounting FMLAFMLA leaveleave asas anan absenceabsence underunder anan attendanceattendance
policypolicy againstagainst employeesemployees whowho taketake suchsuch leaveleave..

22 FailingFailing toto allowallow FMLAFMLA leaveleave underunder coveredcovered circumstancescircumstances2.2. FailingFailing toto allowallow FMLAFMLA leaveleave underunder coveredcovered circumstancescircumstances..

3.3. RetaliatingRetaliating againstagainst employeesemployees whowho taketake FMLAFMLA leave,leave, whowho filefile
FMLAFMLA l t dl t d l i tl i t hh i ti t ii FMLAFMLA l il iFMLAFMLA--relatedrelated complaints,complaints, oror whowho assistassist inin FMLAFMLA claimclaim
actionsactions..
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Workers’ CompensationWorkers’ CompensationWorkers  CompensationWorkers  Compensation

Injuries “arising out of an in the course ofInjuries “arising out of an in the course ofInjuries arising out of an in the course of Injuries arising out of an in the course of 
employment”employment”
Focus on cause of injuryFocus on cause of injuryFocus on cause of injuryFocus on cause of injury
Obligation to provide medical treatmentObligation to provide medical treatment
Compensation for disabilityCompensation for disability
Exclusivity issuesExclusivity issuesyy
RetaliationRetaliation



10-03-2008

47

Prohibited Actions Under Prohibited Actions Under 
Workers’ CompensationWorkers’ Compensation

Workers’ Compensation laws prohibit employers
from taking certain actions including but notfrom taking certain actions including, but not
necessarily limited to:

1.1. InterferingInterfering withwith anan employee’semployee’s rightright toto filefile aa workers’workers’
compensationcompensation claimclaim..

2.2. DischargingDischarging oror otherwiseotherwise discriminatingdiscriminating againstagainst aa
personperson whowho hashas filedfiled aa workers’workers’ compensationcompensation claimclaimpersonperson whowho hashas filedfiled aa workersworkers compensationcompensation claimclaim..
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WORKERS’ COMPENSATIONWORKERS’ COMPENSATION

WHICHWHICH

LAWS APPLY?

FMLAFMLA ADAADA

LAWS APPLY?

FMLAFMLA ADAADA

50 or more employees, 
consider the FMLA

State anti-discrimination laws
may apply to employers with
less than 15 employees.
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WORKERS’ COMPENSATIONWORKERS’ COMPENSATION

No eligibility or minimum waiting periodNo eligibility or minimum waiting period.

ELIGIBILITY 
R QUIR M NTS

FMLAFMLA ADAADA

REQUIREMENTS
FMLAFMLA ADAADA

1. 12 months of service (need not 
be consecutive).

2 Employed >1250 hours in 12

No eligibility or minimum
waiting period.

2. Employed >1250 hours in 12 
months preceding leave.

3. A facility with 50 or more 
employees within 75 miles.
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WORKERS’ COMPENSATIONWORKERS’ COMPENSATION
No except to extent of temporary disability benefitsNo, except to extent of temporary disability benefits.

PAID LEAVE?

FMLAFMLA ADAADAFMLAFMLA ADAADA

No, unless an employee requests
paid or the employer, upon notice to
th l d t id l

No, but employers cannot
discriminate based on
impermissible criteria by payingthe employee, mandates paid leave

be taken (i.e., vacation time or sick
leave time).

impermissible criteria by paying
some employees while they are on
leave and not paying other
employees who are on leave.
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WORKERS’ COMPENSATIONWORKERS’ COMPENSATION
AntiAnti--retaliation provisions applyretaliation provisions applyAntiAnti retaliation provisions apply.retaliation provisions apply.

DURATION 
OF LEAVE 

ISSUES
FMLAFMLA ADAADA

ISSUES
12 weeks in 12 months.12 weeks in 12 months.
Leave is replenished assuming continuedLeave is replenished assuming continued

•• IndeterminateIndeterminate leaveleave maymay bebe aa
reasonablereasonable accommodationaccommodationLeave is replenished assuming continued Leave is replenished assuming continued 

eligibility.eligibility.
reasonablereasonable accommodationaccommodation..

•• AbsentAbsent undueundue hardshiphardship..
•• Lengthy,Lengthy, indefiniteindefinite leaveleave generallygenerally

isis notnot reasonablereasonable..
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WORKERS’ COMPENSATIONWORKERS’ COMPENSATION
AntiAnti--retaliation provisions applyretaliation provisions applyAntiAnti retaliation provisions apply.retaliation provisions apply.

ATTENDANCE 

FMLAFMLA ADAADA

ISSUES
FMLAFMLA ADAADA

Absences while on FMLA leave may Absences while on FMLA leave may 
not be counted against Employee.not be counted against Employee.

Satisfactory attendance is usually Satisfactory attendance is usually 
an essential function of any job:an essential function of any job:
•• Poor attendance may meanPoor attendance may mean•• Poor attendance may mean Poor attendance may mean 

employee is not “qualified;”employee is not “qualified;”
•• Reasonable accommodation Reasonable accommodation 

requirement.requirement.
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WORKERS’ COMPENSATIONWORKERS’ COMPENSATION
No right to reinstatement However be cautious of claims of retaliationNo right to reinstatement However be cautious of claims of retaliationNo right to reinstatement. However, be cautious of claims of retaliation.No right to reinstatement. However, be cautious of claims of retaliation.

RETURN TO 
WORK ISSUES

FMLAFMLA ADAADA

WORK ISSUES

FMLAFMLA ADAADA

EmployeeEmployee entitledentitled toto equivalentequivalent jobjob
ifif::
ti lti l tt ff FMLAFMLA ll dd

EmployeeEmployee entitledentitled toto samesame jobjob ifif
qualifiedqualified toto performperform essentialessential functionsfunctions..
ReasonableReasonable accommodationaccommodation requiredrequired••timelytimely returnsreturns fromfrom FMLAFMLA leave,leave, andand

••cancan performperform essentialessential functionsfunctions
UnlessUnless jobjob wouldwould otherwiseotherwise bebe
eliminatedeliminated..

ReasonableReasonable accommodationaccommodation requiredrequired..
MustMust considerconsider reassignmentreassignment toto vacantvacant
jobsjobs..
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WORKERS’ COMPENSATIONWORKERS’ COMPENSATION
Compensatory and punitive No capsCompensatory and punitive No capsCompensatory and punitive.  No caps.Compensatory and punitive.  No caps.

DAMAGES

FMLAFMLA ADAADAFMLAFMLA ADAADA

LostLost wageswages && benefitsbenefits..
LiquidatedLiquidated damagesdamages..
Att ’Att ’ ff

LostLost wageswages andand benefitsbenefits..
CompensatoryCompensatory && punitivespunitives (capped)(capped)..
Atto ne s’Atto ne s’ feesfeesAttorneys’Attorneys’ feesfees.. Attorneys’Attorneys’ feesfees..



10-03-2008

55

QUESTIONS?QUESTIONS?QUESTIONS?QUESTIONS?


